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for discovery by providing a response is
under a duty to timely amend any
prior response to an interrogatory, re-
quest for production, or request for ad-
mission if so ordered by the ALJ, or if
the party learns that the response is in
some material respect incomplete or
incorrect and if the additional or cor-
rective information has not otherwise
been made known to all other parties
during the discovery process or in writ-
ing.

(e) Motions to compel. (1) In connec-
tion with any discovery procedure, by
motion addressed to the ALJ and upon
a showing of a good faith attempt to
resolve the issue without the ALJ’s
intervention, either party may file a
motion to compel a response with re-
spect to any objection or other failure
to respond to the discovery requested
or to any part thereof, or any failure to
respond as specifically requested. An
evasive or incomplete answer to a re-
quest for discovery is treated as a fail-
ure to answer.

(2) The motion shall describe the in-
formation sought, cite the opposing
party’s objection, and provide argu-
ments supporting the motion.

(3) The opposing party may file a re-
sponse to the motion, including a re-
quest for a protective order in accord-
ance with §26.44.

(4) Orders compelling discovery shall
be issued only where such discovery
will not compel the disclosure of privi-
leged information, unduly delay the
hearing, or result in prejudice to the
public interest or the rights of the par-
ties, and upon a showing of good cause.

(6) A party need not provide dis-
covery of electronically stored infor-
mation from sources that the party
identifies as not reasonably accessible
because of undue burden or cost. On
motion to compel discovery, the party
from whom discovery is sought must
show that the information is not rea-
sonably accessible because of undue
burden or cost. If that showing is
made, the ALJ may nonetheless order
discovery from such sources if the re-
questing party shows good cause or,
when the party’s refusal to provide the
information sought is solely due to
undue expense, the party seeking the
discovery agrees to bear the expense
associated with the request.

§26.44

(f) Refusal to honor discovery order.
When a party refuses to honor a dis-
covery order, the ALJ may issue such
orders in regard to the refusal as jus-
tice shall require, including the impo-
sition of sanctions pursuant to §26.34.

§26.43 Subpoenas.

(a) General. Upon written request of a
party, the ALJ may issue a subpoena
requiring the attendance of a witness
at a deposition or hearing, and/or the
production of documents. The request
shall specify any documents to be pro-
duced and shall list the names and ad-
dresses of the witnesses.

(b) Time of request. A request for a
subpoena in aid of discovery shall be
filed in time to permit the conclusion
of discovery 15 days before the date
fixed for the hearing. A request for a
subpoena to testify at the hearing shall
be filed at least 3 days prior to the
hearing, unless otherwise allowed by
the ALJ for good cause shown.

(c) Content. The subpoena shall speci-
fy the time and place at which the wit-
ness is to appear and any documents
the witness is to produce.

(d) Service and fees. Subpoenas shall
be served, and fees and costs paid to
subpoenaed witnesses, in accordance
with Rule 45(b)(1) of the Federal Rules
of Civil Procedure.

(e) Motion to quash. The individual to
whom the subpoena is directed or a
party may file a motion to quash the
subpoena within 10 days after service,
or on or before the time specified in the
subpoena for compliance if it is less
than 10 days after service.

§26.44 Protective orders.

(a) A party, a prospective witness, or
a deponent may file a motion for a pro-
tective order with respect to discovery
sought by an opposing party or with re-
spect to the hearing, seeking to limit
the availability or disclosure of evi-
dence.

(b) Protective orders may be issued
by an ALJ if the ALJ determines such
an order is necessary to protect a party
or other person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense because:

(1) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
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§26.45

is more convenient, less burdensome,
or less expensive;

(2) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(3) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the case, the amount in controversy,
the parties’ resources, the importance
of the issues at stake in the litigation,
and the importance of the proposed dis-
covery in resolving the issues.

HEARINGS

§26.45 General.

(a) Time of hearing. The hearing shall
commence not later than 90 days fol-
lowing the date of the Government’s
filing of the complaint and response
with the Docket Clerk under §26.38, un-
less the time is extended for good
cause. The ALJ shall provide written
notice to all parties of the reasons for
any extension of time.

(b) Location of hearing. The hearing
shall be held in a place most conven-
ient for the respondent and witnesses,
or in such other place as may be agreed
upon by the parties and the ALJ.

(c) Notice of hearing. The ALJ shall
issue a notice of hearing to all parties
specifying the time and location of the
hearing, the matters of fact and law to
be heard, the legal authority under
which the hearing is to be held, a de-
scription of the procedures for the con-
duct of the hearing, and such other
matters as the ALJ determines to be
appropriate.

(d) Ezxceptions for Program Fraud Civil
Remedies Act matters. For Program
Fraud Civil Remedies actions, the
hearing is commenced by the issuance
of a notice of hearing and order by the
ALJ, as set forth in 31 TU.S.C.
3803(d)(2)(B). Hearings for Program
Fraud Civil Remedies Act matters
shall be located in accordance with 31
U.S.C. 3803(2)(4).

(e) Burden and standard of proof. HUD
shall prove the respondent’s liability
and any aggravating factors by a pre-
ponderance of the evidence. Respond-
ent shall prove any affirmative de-
fenses and any mitigating factors by a
preponderance of the evidence.
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(f) Public hearings. Unless otherwise
ordered by the ALJ for good cause
shown, the hearing shall be open to the
public.

§26.46 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. In
order to be admissible, any written
statement must be provided to all
other parties along with the last
known address of the witness, in a
manner that allows sufficient time for
other parties to subpoena the witness
for cross-examination at the hearing.

§26.47 Evidence.

The ALJ shall admit any relevant
oral or documentary evidence that is
not privileged. Unless otherwise pro-
vided for in this part, the Federal
Rules of Evidence shall provide guid-
ance to the ALJ’s evidentiary ruling,
but shall not be binding. Parties may
object to clearly irrelevant material,
but technical and hearsay objections to
testimony as used in a court of law will
not be sustained. The ALJ may, how-
ever, exclude evidence if its probative
value is substantially outweighed by
confusion of the issues, or by consider-
ations of undue delay, waste of time, or
needless presentation of cumulative
evidence.

§26.48 Posthearing briefs.

Posthearing briefs shall be filed only
upon order by the ALJ.

§26.49 The record.

The hearing will be recorded and
transcribed by a reporter designated by
the Department under the supervision
of the ALJ. The parties and the public,
at their own expense, may obtain cop-
ies of transcripts from the reporter. A
copy of the transcript shall be made
available at cost to the parties upon re-
quest. The transcript of testimony, ex-
hibits, and other evidence admitted at
the hearing and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ and
the Secretary or designee.
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